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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-11765
V.

ODI S D. HOLLAND,

Respondent .
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CPI Nl ON AND ORDER

The Adm ni strator appeals froman order issued by
Admi ni strative Law Judge Jerrell R Davis on Decenber 9, 1991.°
By that order, the | aw judge granted respondent's notion to
dism ss the conplaint and term nated the proceedings in this
matter. The Adm nistrator asserts on appeal that the | aw judge

erred in dismssing the conplaint. Respondent has filed a brief

'A copy of the law judge's order is attached.
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inreply, urging the Board to affirmthe |aw judge's order. For
the reasons that follow, we deny the appeal

The record reveals that on June 21, 1989, an inspector with
the Federal Aviation Adm nistration (FAA) conducted an inspection
of civil aircraft N90O8L and determ ned that certain nai ntenance
performed by respondent on January 12, 1989, may not have been
performed in accordance with a Service Bulletin which had been
i ssued by the aircraft's manufacturer. An investigation was
conducted, and on Cctober 5, 1989, a Notice of Proposed
Certificate Action (NOPCA) was issued to respondent. An order
suspendi ng respondent's mechanic certificate with airfranme and
power pl ant ("A&P") rating was issued on March 6, 1991. During
the interimperiod, respondent's enployer, Aeron |nternational
Airlines, Inc., ceased doi ng business.

Because the NOPCA was issued approximtely 9 nonths after
the alleged violation and approximately 3 1/2 nonths after the
FAA had know edge of the alleged violation, respondent noved for
di sm ssal under the Board's stale conplaint rule, 49 C. F. R

section 821.33.° Respondent clained that he had been prejudiced

Rul e 33 provides in pertinent part as follows:

"§ 821.33 Motion to disni ss stale conplaint.

Where the conplaint states allegations of offenses which
occurred nore than 6 nonths prior to the Adm nistrator's advising
respondent as to reasons for proposed action under section 609 of
the Act, respondent may nove to dism ss such allegations pursuant
to the foll ow ng provisions:

(a) In those cases where a conpl aint does not allege |ack of
qualification of the certificate hol der:

(1) The Adm nistrator shall be required to show by answer
filed within 15 days of service of the notion that good cause
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by the Adm nistrator's delay, since his only defense was
dependent on his w tnesses' nenories of the condition of the
aircraft on the day he perforned the nai ntenance, and because he
claimed that he was not certain he could |locate all the necessary
W t nesses, since his enployer was no | onger in business.

In response to the notion to dismss, the Adm nistrator
produced a chronol ogy of events |leading up to the issuance of the
order. The chronol ogy indicates that during the course of July
1989, the case was actively investigated. On August 1, 1989,
three days after a response to the FAA's Letter of Investigation
was received fromrespondent's attorney, the file was forwarded
to Regi onal Headquarters fromthe Flight Standards District
Ofice (FSDO. On August 11, 1989, enforcenent action was
recommended by the Regional Flight Standards Division. On August
14, 1989, the file was received by the legal office in the
Sout hwest Regi on of the FAA. On October 5, 1989, the NOPCA was
sent to respondent.

(..continued)

exi sted for the delay, or that the inposition of a sanction is
warranted in the public interest, notw thstanding the delay or
t he reasons therefor.

(2) If the Adm nistrator does not establish good cause for the
delay or for inposition of a sanction notw thstandi ng the del ay,
the | aw judge shall dism ss the stale allegations and proceed to
adj udi cate only the remaining portion, if any, of the conplaint.

(3) If the law judge w shes sone clarification as to the
Adm nistrator's factual assertions of good cause, he shall obtain
this fromthe Admnistrator in witing, with due service made
upon the respondent, and proceed to an informal determ nation of
t he good cause issue without a hearing. A hearing to devel op
facts as to good cause shall be held only where the respondent

rai ses an issue of fact in respect of the Adm nistrator's good
cause issue allegations...."
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The Adm nistrator further asserted in his response to the

nmotion to dism ss that,
There were three investigations going on simultaneously with
respect to the tinme periods involved herein. The sane
safety inspector was involved in the investigation and
processing of all these cases. One related to M. John
Tester, who signed off the inspection of this repair, and
the others involved Aeron, the enploying air carrier. The
action against M. Tester resulted in a suspension of his
certificate. The Aeron investigation ultimately resulted in
two enforcenent actions against the conpany and resulted in
the revocation of their air carrier certificate.
Approxi mately 3 1/2 nonths was consuned in investigating the
incident, interview ng potential w tnesses, gathering data
from Canadai r, the manufacturer of the airplane, and

processi ng the case through the Flight Standards Division
and the Assistant Chief Counsel's office....

Contrary to the Administrator's assertion, we think that his
delay is only partially justified by the docunents contained in
the Board's file in this proceeding. Although the investigative
file, which was produced as an exhibit to respondent's notion to
di sm ss, shows that the case was investigated throughout the
month of July, we find nothing which explains the delay in the
processi ng of the case from August 14, 1989, when it was received
in counsel's office, to Cctober 5, 1989, when the NOPCA was
issued. Al of the witnesses had been interviewed and all of the
docunent ary evi dence appears to have been obtai ned before the
file was forwarded by the FSDO to the region.

Mor eover, the assertion by counsel that other enforcenent

3

actions were taken in related cases,” without any further

‘On May 30, 1990, Administrative Law Judge Mullins affirmed
a 30-day suspension against the A& certificate of respondent's
supervi sor.
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expl anation of how this may have actually hindered the
prosecution of respondent's case, is not sufficient to excuse al

of the delay. In Admnistrator v. Brea, NISB Order No. EA-3657

(1992), we reaffirmed our view that where a violation is not

di scover ed cont enpor aneously, the Adm nistrator's bel ated

awar eness nmay only serve as good cause for a delay in the

i ssuance of a NOPCA if reasonabl e prosecutorial diligence is
exercised after the receipt of information concerning the acts
whi ch may be indicative of such a violation. "[T]he

Adm ni strator must show that such cases are processed with
greater dispatch than they woul d ot herwi se receive" in order to
avoid running afoul of Rule 33." |Id. at 3-4, and cases cited
therein.® Thus, the Administrator was required in this case to
denonstrate that the entire processing of this case was
expedited, so as to mnimze any further delay. |Instead, he

of fers no good cause as to why the case was not expedited during
the seven weeks it was in counsel's office. Since good cause has
not been shown as to why the Adm nistrator delayed in issuing the

NOPCA, the conplaint nust be dism ssed as stale.

‘W concluded in Brea that the period of delay, alnost
identical to that here, fromthe issuance of the letter of
investigation to the issuance of the NOPCA, and which was al so
not expl ai ned, established that the Adm nistrator's processing of
the case was | ess than expeditious and that the conpl aint was
st al e.
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ACCORDI NG&Y, I T IS ORDERED THAT:
1. The Admnistrator's appeal is denied; and
2. The law judge's order is affirnmed and the Adm nistrator's
conplaint is dismssed.
VOGT, Chairnman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



